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THE BILLINGS GAZETTE'S

BRIEF IN OPPOSITION TO

MOTION FOR PROTECTIVE

ORDER AND REQUEST FOR

ORDER COMPELLING

DISCOVERY

INTRODUCTION

On June 26, 2014, the Billings Gazette ("the Gazette") requested public

documents from the City of Billings. Rather than responding to the Gazette, the



City filed this lawsuit and then filed a dispositive motion for summary judgment.

In response to that motion, the Gazette asserted that the motion was not ripe. At

the hearing on the motion on November 13, the Gazette informed the Court and

counsel that it needed to conduct discovery to determine its position with respect

to the City's lawsuit. This Court asked the Gazette to include a discovery

request which requests documents after the date of the initial request, June 26.

The Court continued the hearing, and the City agreed to provide redacted copies

of the subject documents.

At the hearing on November 13, the Gazette noted that this case had taken

a strange posture, because the Gazette had made no effort to obtain the

documents in question other than sending the initial document request. When

the City filed suit, the Gazette had not determined whether to take additional

measures to obtain the documents or seek the identities of the employees. The

Gazette made clear that it did not have enough information to take a position

regarding the weighing of the public's right to know and the individual privacy

interests. The Gazette indicated that it would seek discovery not only to defend

the claim brought by the City, but to determine whether the Gazette would seek

information concerning the documents or the identities of the employees. In

short, the Gazette intended to clarify and possibly limit its request upon receipt
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of discovery, thereby limiting the scope of review required of the Court.

On November 19, 2014, the Billings Gazette propounded upon the City a

modest set of discovery comprised of twelve interrogatories and five requests for

production. In response, the City refused to answer a single portion of any of the

17 discovery requests and impermissibly moved this Court for a protective order

without prior notice to the Gazette. (See City's Responses, Ex. B, City's Motion

for Protective Order). The City's motion and brief do not cite a single authority

to support the protective order.

The Gazette requests that the protective order be denied as inappropriate

under Rule 26 ( c ); that the Court issue an order compelling the City to answer

discovery pursuant to Rule 26( c )(2); and that fees associated with this motion

be awarded to the Gazette pursuant to Rule 26 (c)(3) and Rule 37a(5).

I. THE CITY HAS NOT ESTABLISHED ANY BASIS FOR A

PROTECTIVE ORDER.

In its motion, the City seeks a protective order based on six grounds. None

of the reasons cited by the City supports the issuance of protective order.

1. "The City has filed and briefed a dispositive motion that is likely
to result in a determination of all rights asserted by the parties."
(City Motion, p. 1)

The City asserts that it is absolved from answering discovery because the
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