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December 19, 2014

Via E-Mail: dwilliamsg@city.cleveland.oh.us

Daniel Williams

Director of Media Relations
City of Cleveland

601 Lakeside Avenue
Cleveland, OH 44114

Re:  Request for public record by Northeast Ohio Media Group,
Cory Shaffer

Dear Mr. Williams:

To follow up on our telephone call of a few minutes ago: this office is counsel
to Northeast Ohio Media Group and Cleveland.com. As promised, I attach
authority supporting what I told you on the phone.

That is: government records that were public record standing alone do not
lose that public-record status merely because investigators assemble them in
the course of investigating a law enforcement matter. The exemption for
confidential law enforcement investigatory records and “specific investigatory
work product” does not apply.

Attached are excerpts from my book that address that question. Footnotes 29,
30, 31, and 32 contain the Ohio Supreme Court decisions that pronounce what
I'm saying in this letter and what the book says.
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Footnote 29: State ex rel. Morgan v. City of Lexington, 112 Ohio St. 3d 33, 42,
2006-0Ohio-6365, 857 N.E.2d 1208, 1218, paragraphs 50-51.

Footnote 30: State ex rel. Dillery v. Icsman, 92 Ohio St. 3d 312, 316, 2001-Ohio-
193, 750 N.E.2d 156, 160-161.

Footnote 31: Cincinnati Enquirer & Cincinnati Post v. Hamilton County, 75
Ohio St. 3d 374, 378, 1996-Ohio-214, 662 N.E.2d 334, 338

Footnote 32: State ex rel. Gannett Satellite Info. Network, Inc. v. Petro, 8o
Ohio St. 3d 261, 267, 1997-Ohio-319, 685 N.E.2d 1228-1229.

[ am unaware of any authority that contradicts what I say in the book or that
modifies the points of law made in the above-cited Ohio Supreme Court
decisions.

Please advise me promptly whether the City will grant Cory Shaffer’s request
for the video that was the subject of Cory’s correspondence with Carol

Harvenek.
Thank you.
e
>l -
Very truly yours, Y e
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( e
i -~

David L. Marburger

Attachment
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86 o Access with Attitude

records received from the prosecutor, it was only to protect the prosecu-
tor’s investigation. The auditor had no legal standing to do that.

The ruling in the state auditor case won’t automatically free up
investigatory work product when police conduct a law enforcement
investigation and then turn over their work product to another
agency to assist in its separate law enforcement investigation.?

Sixth Limit: The Exemption Doesn’t Apply to
Records Collected by Investigators That Already
Were Public Records

The Exemption Covers Privately Owned Records That
Investigators Obtain

When investigators obtain records from a private company or a
private individual, the exemption for specific investigatory work
product applies to those records.” Suppose that police seize finan-
cial records from a private company while executing a search war-
rant in a criminal investigation. The exemption applies.

The Exemption Doesn’t Cover Public Records That
Investigators Obtain

Suppose that police investigators execute a search warrant at a pub-
lic school district’s offices, and they gather the district’s financial
records as part of an ongoing criminal investigation. The specific
investigatory work product exemption does not cover those records
because they were public records before the investigators obtained
them. The investigators can’t transform public records into non—
public records. You have a right to see them and to obtain cop-
ies—either from the school district or from the police. The police
won't cooperate no matter what you argue, so go straight to the
school district.

The Exemption Doesn’t Cover Public Records That a Grand
Jury Subpoenas

Suppose that a county grand jury subpoenas the school district’s
financial records. Separate laws ensure grand jury secrecy, so don't
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bother trying to get anything from the grand jury. But the school
district will have copies of what it turned over to the grand jury, and
you have a right to see those copies.

Examples of Public Records That Kept That Status Despite
Being Evidence in a Law Enforcement Investigation

*  Time sheets of a mayor’s court payroll clerk were public records
even though collected by police and the state auditor when in-
vestigating whether a clerk falsified her overtime hours.?

*  Acity’s records of street repairs remained public records even
though collected by the prosecutor to try a woman for carrying
her child on city streets in a motorized wheelchair.®

* Tapes of gu calls were public records even though they con-
tained evidence of murders and were copied by police as evi-
dence in criminal investigations.?!

°  The state auditor had to disclose government contracts that a
grand jury subpoenaed from a local government agency be-
cause the contracts were public records before the grand jury
subpoenaed them

Seventh Limit: Although the Exemption Applies
after an Investigation Ends, It Stops When a
Prosecution Ends

Criminal Investigations Rarely “Close”

When a crime has been committed, but the lawbreaker hasn’t been
caught or charged, law enforcement agencies don’t usually close
their investigations even if decades go by. The manpower and other
resources devoted to an investigation may diminish to zero, but the
investigation technically will remain “open.” Even if the agency’s
case file contains a final disposition report designating the case
“closed,” that doesn’t mean that the investigation will never resume.

Examples of How Police Classify Their Investigations

The city of Youngstown’s manual of general police orders classifies
its police investigations this way:
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